Uniting Fact Shee

Introduction

In my position in the Uniting Church, | often receive enquiries from our church organisations
seeking information as to the qualifications required to become a Deductible Gift Recipient (DGR).
The motivation appears to be more a case of seeking tax concessions, rather than a genuine quest
to provide the necessary public benefit community services that is aligned to such a special charity
status. This Fact Sheet is designed to educate our UCA organisations and answer many such
enquiries arising in the future. | trust you will find it useful.

Deductible Gift Recipients (DGRS)

A DGR is an organisation which the income tax law or the Australian Taxation Office (ATO) has
determined or endorsed as being entitled to receive income tax deductible gifts. This means that a
person or a body can make a donation to that DGR organisation and receive a tax deduction at the
time of making the donation. The temptation is often for our church organisations to be more
swayed towards this goal, rather than the genuineness of the intended charitable goals or
outcomes of those church organisations.

The law is very tight on which organisations can be endorsed as DGRs, as obviously granting such
endorsement results in less revenue to the Federal Government. If your organisation already has
DGR endorsement, it is extremely important that you carry on your organisation's activities at all
times in a manner which is consistent with your original intended goals, and does not endanger or
risk your DGR endorsement. This will be discussed in more detail further on in this Fact Sheet.

DGRs listed by name

Some organisations have DGR endorsement as they are listed by name in the tax law. Examples
are Amnesty International Australia, the Australian Sports Foundation and all prescribed private
funds.
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Endorsed DGRs

Although some DGRs are listed by name in the tax law, the majority of DGRs in Australia are not
listed by name. The majority have applied to the ATO for individual endorsement as a DGR and
have received DGR status because they fall within one of the general categories listed in the DGR
table. There are more then 30 general DGR categories.

The DGR table setting out the general categories of DGRs is as follows:

Public hospital - Public institution for research
Non-profit hospital - Health promotion charity
Public fund for public and non-profit - Public ambulance service
hospitals - Public fund for public

- Public authority for research ambulance services
Public university - Public fund for religious
Public fund for the establishment of instruction in government

schools

Roman Catholic public fund
for religious instruction in
government schools

School building fund

Public fund for rural school
hostel building

Government special school
Scholarship fund
Life education company

a public university
Higher education institution
Residential educational institution

Commonwealth residential
educational institution

Affiliated residential educational
institution

TAFE

Research

Approved research institute
The Commonwealth
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Welfare and Rights

Public benevolent institution - Public fund on the register of
Public fund for public benevolent harm prevention charities
institutions - Australian disaster relief fund
Public fund for persons in - Animal welfare charity
necessitous circumstances - Charitable services institution

Defence

The Commonwealth or a State

Public institution or public fund for
members of the armed forces

War memorial repair fund

Environment

Public fund on the Register of
Environmental Organisations

The Family
Public fund for an approved
marriage guidance organisation

Public fund for provision of family
counselling or family dispute
resolution

International Affairs

Overseas aid fund

Developed country disaster relief
fund

Sports and Recreation

Guides branch
Scout branch

Cultural Organisations

Public fund on the Register of - Institution consisting of a

Cultural Organisations public library, public museum

Public library and public art gallery or any
two of them

Public museum
Public art gallery

Ancillary Fund
Ancillary fund
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Other conditions for DGRs

Most DGRs also have to satisfy the following four conditions:
The organisation must be in Australia.
The organisation must have an ABN and maintain a gift fund.
If the organisation issues a receipt for a gift, it must include particular information in that receipt.

An organisation must tell the ATO if it ceases at any time to be entitled to endorsement.

What is a gift fund?

A prerequisite for DGR endorsement is that the organisation maintains a gift fund. If the
organisation is seeking endorsement in its own right, the gift fund must be for the organisation as
such. If the organisation is seeking endorsement for a fund, authority or institution it operates, the
gift fund must be only for that fund, authority or institution.

A gift fund has these characteristics:
it is a fund,

it is maintained for the principal purpose of the organisation or of the fund, authority or
institution;

all gifts, and deductible contributions, of money or property for that purpose are made to it;

any money received by the organisation, because of such gifts, or deductible contributions, is
credited to it;

it does not receive any other money or property;

the fund is used only for the principal purpose of the organisation or of the fund, authority or
institution; and
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the organisation is required — by a law, its constituent documents or governing rules — to
transfer any surplus assets of the fund to another gift deductible fund, authority or institution
when the fund is wound up or the DGR endorsement is revoked, whichever occurs first.

Operating a gift fund

Maintaining a gift fund entails banking money separately and specifically identifying items of
property. The money and property of the gift fund must be clearly separate from that of the rest of
the organisation and accounted for accordingly.

New DGRs

The Commonwealth Government regularly adds to the list of DGR categories. For example, as of
1 July 2006, the following new DGR categories were added:

scholarship fund;

Australian disaster relief fund;

animal welfare charity;

charitable services institution;

war memorial repair fund;

family counselling and family dispute resolution organisations;
developed country disaster relief fund.

It is beneficial to keep up to date with newly created DGR categories, as you may find that
activities which you have been carrying on and which, to date, have not entitled your organisation
to DGR status, suddenly do entitle you to such status.

We suggest you refer to the following web site to keep up to date with the tax laws governing DGR
endorsement and to view the latest organisations, institutions, funds and authorities which have
become endorsed as DGRs.
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http://www.ato.gov.au/nonprofit/pathway.asp?pc=001/004/006/008/001

Public Benevolent Institution (PBI)

All organisations which are endorsed as public benevolent institutions (or PBIs, as they are more
commonly known), which term is defined below, are entitled to be endorsed as DGRs.

For organisations within the Uniting Church which are endorsed as DGRs, they will usually be
endorsed because those organisations:

are predominantly focused on providing community type or educational services; or
have been endorsed as PBI's.
UnitingCare NSW (ACT) and all its entities within are a PBI for the purposes of the Tax act.

Definition of a PBI

A PBI is a non-profit institution organised for the direct relief of poverty, sickness, suffering,
distress, misfortune, disability or helplessness. The characteristics of a PBI are as follows:

It is set up for needs that require benevolent relief.

It relieves those needs by directly providing services to people suffering from them.
It is carried on for the public benefit.

It is non-profit.

It is an institution.

Its dominant purpose is providing benevolent relief.

Let us look at each of these six characteristics in turn.
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1 Needs requiring benevolent relief

The condition or misfortune which is being relieved by a PBI must be such poverty, sickness,
suffering, distress, misfortune, disability or helplessness as arouses pity or compassion in the
community. Examples of activities of PBIs include:

providing hostel accommodation for the homeless;
treating sufferers of disease;
rescuing people who are lost or stranded (in a physical sense rather than a spiritual sense).

It is the opinion of the ATO that not all degrees of distress or suffering would necessarily arouse
community compassion. For example, organisations that provide marriage guidance or
counselling to sole parents who are divorced or have lost a spouse will not be PBIs. Further,
needs to be met by education or training will not normally be such as to arouse community
compassion.

However, there will be circumstances where education and training may be among the services
provided to alleviate the effects of poverty or helplessness. For example, primary and secondary
schools, business colleges, etc are not PBIs, but a Braille learning centre for the blind is a PBI.

2(a) Relief of need

Organisations that serve people who are in need will only be PBIs if they relieve those needs.

The services of some organisations are far too broad and not sufficiently focused on meeting such
needs to be considered PBIs by the ATO. For example, a community service organisation which
helps the needy, runs after school care, organises cultural events and offers relationship
counselling is not a PBI as its services are too broad to be a PBI.

The fact that an organisation charges fees for its services will not prevent it from being benevolent.
However, the type and level of charges, in view of the services being provided, may indicate that
an organisation is not a PBI.
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2(b) Direct provision of services

PBIs provide their services directly to persons in need of relief. Out of all of the characteristics of a
PBI, this is usually the most difficult to satisfy. For example, if an organisation exists to promote
social welfare in the community generally, it would lack the required direct benevolence.

Organisations for lobbying, advocacy, research and policy studies and disseminating information
are not generally PBIs. Organisations that merely play a general role in the field of benevolent
relief will not be PBIs. Organisations that merely provide information on welfare and/or similar
services to the community are not PBIs.

Organisations are not PBIs if they primarily:
give information and advice to the public on preventing a disease or ailment;
conduct research, training or advocacy about a need or condition; or

provide equipment and facilities to PBIs and other bodies that help people in need.

3 Public

PBIs operate for the public. They confer relief on an appreciable needy class in the community.
Organisations will not be public in the required sense if:

benefits are not provided for the public, but are provided on such grounds as personal relations,
employment or membership of a voluntary association which can arbitrarily exclude potential
applicants; or

benefits are provided on a discriminatory basis and not primarily because of need.

4 Non-profit

A PBI must operate on a non-profit basis. This means that its assets or profits are not to be
distributed to members, owners or particular persons, except as reimbursement for out-of-pocket
expenses incurred on behalf of the organisation, or as proper remuneration for administrative
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services. Your constitution or rules will have to contain special clauses to satisfy this characteristic
of a PBI.

5 Institution

An institution can have different legal forms. It can be a trust, a company, an unincorporated
association, an incorporated association, a body established by law, etc. An analysis of whether or
not an organisation is an institution takes into account a study of its activities, size, permanence
and recognition.

6 Predominantly for benevolent relief

The dominant purpose of a PBI must be the direct relief of poverty, sickness, suffering, distress,
misfortune, disability or helplessness. Other purposes and activities must be incidental to that
purpose. They must be minor in extent and importance. Organisations that provide benevolent
services, but only as part of broader purposes or operations, are not PBIs.

For example, an association is organised by an ethnic group. It provides cultural, social and
sporting activities, care for the aged and disabled, after school care and education programs.
While some of the association's purposes may provide benevolent relief, this is not its dominant
purpose.

It is important to note that if there are changes in an organisation's constitution or operations, its
status as a PBI may change. An organisation's character upon foundation will not be
determinative indefinitely. In this respect, it is imperative that a PBI carry out an annual check of its
activities to ensure that it has not changed or adopted new activities which take the organisation
outside the realm of a PBI.

Checklist — is your organisation a PBI?

It is both surprising and worrying that organisations often state their goals and identify themselves
as being a PBI for endorsement purposes, but subsequently (in their promotional literature,
website, etc) state or promote a completely different purpose, which diverts away from, adds to or
completely withdraws from their original PBI goals. The ATO is quite clear in its position on this —in
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that it is not acceptable - and often uses this inconsistency with the original constitution, DGR
endorsement application form and goals to revoke the PBI status of that organisation.

You should use the following checklist to determine whether or not your organisation is a PBI:
Who is your organisation set up to help?
Why do these people need help?
What aid/services does your organisation provide to them?
How does your organisation choose who will receive your aid/services?

From day to day operations, annual reports, financial statements, website and promotional
material etc, can your organisation conclude that your dominant activity is providing direct relief
of poverty, sickness, distress, misfortune, disability or helplessness?

Do your organisation's constituent documents clearly show that your organisation's dominant
purpose is providing benevolent relief?

Does your organisation limit the people to benefit only on the basis of being able to better
provide benevolent relief?

Is your organisation a non-profit institution?

Maintaining DGR status

Organisations that have been endorsed as DGRs must tell the ATO if they cease to be entitled to
that endorsement. Things that can affect entittement include:

changes to purpose and operations;
failing to maintain a gift fund;

where applicable, not satisfying the "in Australia" requirement; and
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incorrectly issuing receipts for tax deductible gifts or contributions.

Carrying out reviews

This means that there is a requirement to carry out regular reviews of an organisation's DGR
status. The law itself does not require any particular intervals between self reviews, but the ATO
recommends a yearly review. There should also be a substantial review when there is a major
change in your organisation's structure or operations.

We suggest that such a review be undertaken annually by the governing body (board, committee,
etc) as part of its agenda. Make a decision as to when it needs to be formally placed on the
agenda of a meeting. Such a meeting needs to critically examine its original charter vs. current
status and try to reconcile that the organisation still meets its intended DGR purposes. Prior to the
meeting have available to members the necessary constitution, charter or other relevant
documentation to engage in such a discussion.

Purposes versus objects

It is imperative that you ensure, at all times, that the public appearance of your organisation
reflects what you advised the ATO as being the objects of your organisation when you first applied

for endorsement.

The ATO distinguishes between an organisation's "purposes" and its "objects". It uses the term
"objects" for written statements in the constituent documents. An organisation's constitution,
memorandum and articles of association, trust deed or other constituent document formally sets
out the reasons for which it is to exist and operate, that is, its objects. The ATO will have analysed
these documents in first deciding whether or not to endorse your organisation. It is important to
draft your objects carefully with an eye to all of the tax concessions which are available and which
you wish to obtain.

"Purposes" is used for the substance and reality of the organisation's operations, as judged in the
light of relevant circumstances. Defining an organisation's purpose involves an objective weighing
of all its features. These include not only the constituent or governing documents, but also:
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the organisation's activities, policies, plans and procedures;
the organisation's public actions and statements;

the activities of the executive body;

how the organisation is administered;

the uses and sources of funds and property;

the duties and tasks of employees, contractors and volunteers;
finances;

history;

the question of control;

any legislation governing its operation; and

how all this is publicly portrayed or represented through its published material (including
pamphlets, brochures, annual reports, etc) and its website.

To minimise the possibility of loss of any endorsement you currently enjoy, you should regularly
check whether all of the different facets of your organisation as outlined above are in line with the
objects as stated in the constituent documents and as represented to the ATO.

Revoking endorsement

As part of its general administration of tax laws, and to ensure only genuine entities or funds
receive DGR concessions, the ATO carries out reviews of endorsed DGRs. The reviews help
establish if DGRs are in fact entitled to endorsement.

The ATO may ask you to provide information and documents relevant to your organisation's
entitlement to endorsement. While you must comply with this request, you will be given at least
28 days to provide the information and documents. Failure to do so can lead to your endorsement
being revoked, and to prosecution.
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The ATO can revoke the endorsement of a DGR if:
the organisation is not entitled to be endorsed;

the organisation has not provided the information and documents within the specified time after
a request from the ATO; or

the organisation has not given the specified information on receipts for tax deductible gifts and

contributions.

If your endorsement as a DGR is revoked, you will receive written notice of that revocation. The
revocation is effective from the date specified by the ATO and the date may be retrospective.

Worksheets

To assist DGRs in undertaking a self review, two worksheets are available from the ATO:
Where an organisation is endorsed as a DGR in its own right — use worksheet 1 (attached ).

Where an organisation is endorsed as a DGR for a fund, authority or institution that it operates
— use worksheet 2 (attached ).

The policy of the Uniting Church on DGRs

Organisations within the Uniting Church intending to register as a DGR with the ATO need to firstly
contact Uniting Financial Management Services and speak to either Bronwyn Shead (on (02) 8267
4476) or myself, Kegan Kashian (on (02) 8267 4341).

By reading the instructions within this Fact Sheet, UCA applicants should establish very early on if
they in fact qualify as a DGR. The requirements are quite clear and onerous. Only a handful of
congregations carrying out special community service activities currently hold DGR status. The rest
are organisations endorsed within UnitingCare, Private Schools and Missions.

Page 13 of 25

© 2007 Makinson & d'Apice Lawyers




Uniting Fact Shee

If you wish to pursue becoming a DGR, we can guide you to proper legal advice to assist you in
the process of preparing your constitution and DGR application, and in satisfying all other
requirements.

Seeking advice

It is imperative for any congregation (or organisation operated by a congregation) to seek advice
from both a lawyer and an accountant, both of whom specialise in the charities sector, when:

initially establishing an organisation;
initially applying for DGR status or PBI status; and

contacted by the ATO and advised that the ATO is undertaking an audit of the
congregation/organisation.

Resources

The ATO publishes both in hard form and on its website some very good resources for
organisations which either are already endorsed as DGRs or wish to be endorsed as DGRs.

The ATO publication GiftPack — for deductible gift recipients and donors is a very useful guide. Itis
updated regularly. The document number is NAT3132-07.2006. You can either order a hard copy
from the ATO or download it from the ATO's website. The ATO's website is www.ato.gov.au.

When you enter the home page of the ATO website, you will find down the left-hand side various
sections of the website you can access. If you access the "Non-Profit" section, you will find some
very useful information, including fact sheets.
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Conclusion

We trust you found this Fact Sheet informative. We welcome your feedback in writing or email to

kegank@nsw.uca.org.au.

Kegan Kashian
Chief Financial Officer

Uniting Resources
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03 DGRs — OTHER CONDITIONS

WORKSHEET 1:
REVIEW OF A DGR ENDORSED
IN ITS OWN RIGHT

This worksheet will help you work out whether your organisation

is still entitied to endorsement as a deductible gift recipient (DGR).

Endorsed DGRs must tell the Tax Office if they stop being
entitled to endorsement. Things that can affect your
organisation’s entitlernent are: changes to purpose and
operations, the gift fund, the ‘in Australia’ requirement, and the
gift or deductible contribution receipts the organisation issues.
You should self-review each year and whenever there Is a major
change in structure or operations.

Do not write on the original worksheet — keep it as a
template so you can make copies whenever you carry out
a seli-review.

WORKSHEET 1
Full name of your organisation

Australian business number (ABN)

Period of review

Reason for review

[ ] Annual review
[ ] change in circumstances
[ | Other (please specify)

Tax Office notice of endorsement
Date of endorsement

DGR category

WHO SHOULD USE THIS WORKSHEET?
Use this worksheet if your organisation has been endorsed
in its own right as a DGR.
Do not use this worksheet if your organisation has been
endorsed as a DGR for a fund, authority or institution that it
operates. These organisations should use Worksheet 2 on
page 67. For example, a school that has been endorsed for
a school building fund that it operates will use Worksheet 2.

What you will need
A copy of GiftPack for deductible gift recipients & donors
(NAT 3132-07.20086).
The Tax Office notice that states that your organisation is
endorsed as a DGR.
Your organisation’s governing or constituent documents,
and information about its activities and finances.

to

62

GIFTPACK — FOR DEDUCTIELE GIFT RECIPIENTS & DOMORS
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AUSTRALIAN BUSINESS NUMBER (ABN)
Is your organisation’s ABN still current?

[ Yes

Go to guestion 7.

D No Your organisation is no longer entitled to be
endorsed as a DGR. The Tax Office will
notify you that endorsement has
been revoked.

Notes:

DGR CATEGORY

Does your organisation still fall within the general
DGR category for which it was endorsed?

| Yes

Go to question 8.

_ 1 No Your organisation is no longer entitled to
endorsement. You must tell the Tax Office,
in writing, that it ceased to be entitled to
DGR endorsement and give the date it
ceased to fall within a DGR category.

Notes:

Your organisation must have a current ABN to be entitled
to endorsement as a DGR.

You can check your organisation’s ABN by searching
the Australian Business Register website at
www.abn.business.gov.au or by phoning the Tax Office
on 1300 130 248. If your organisation’s ABN has been
cancelled, you will have received written nofification.

The category for which your organisation was endorsed is shown
on the notice of DGR endorsement.

Check that your organisation still falls within the category’s
description given in the DGR table on pages 12 to 21 of GiftPack
for deductible gift recipients & donors. If the table sends you to an
explanation of terms, check that your organisation still satisfies
the description in the explanation.

If your organisation no longer falls within the general DGR
category for which it was endorsed, it might still fall within another
category. Check the other DGR categories in the table. If your
organisation does satisfy the description in another DGR
category, write to the Tax Office.

GIFTRPACK - FOR DEDUCTIELE GIFT RECIFIENTS & DONCRS
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GIFT FUND
Is your organisation maintaining a gift fund?

D Yes

Go to question 9.

L] No Your organisation is not entitled to DGR
endorsement for the period it was not maintaining
a gift fund. You must tell the Tax Office in writing
S0 your organisation’s endorsement can be
revoked for that period.
Notes:

Your organisation must maintain a gift fund to receive gifts and
deductible contributions made for its principal purpose. For any
period your organisation is not maintaining a gift fund, it is not
entitled to DGR endorsement.

The gift fund requirement is explained on page 56 of GiftPack
for deductible gift recipients & donors. Check that your
organisation continues to meet this requirement.

Briefly, a gift fund is a fund with these features:
itis a fund
it is maintained for the organisation’s principal purpose
all gifts and deductible contributions, of money or property
for that purpose are made to it
any money the organisation receives because of such gifts,
or deductible contributions, is credited to it
it does not receive any other money or property
it is used only for the organisation’s principal purpose, and
the organisation is required — by a law, its constituent
documents or governing rules — to transfer any surplus assets
of the fund to another gift deductible fund, authorfty or
institution when the fund is wound up or the DGR
endorsement is revoked, whichever occurs first.

GIFTPACK — FOR DEDUCTIBELE GIFT RECIPIENTS & DONORS
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IN AUSTRALIA
Is your organisation in Australia? All endorsed DGRs (except ancillary funds) must be in Australia.
] vVes Go to question 10 If your organisation’s DGR category Is anclllary fund, answer
' ‘Not applicable’.
I No Your organisation is not entitled to be The ‘in Australia’ . ] lained 54
endorsed for the period it was not in © In Australia requiremeitt I explained on page
Australia. You must tell the Tax Office in of GiftPack for deductible gift recipients & donors.
writing so that your organisation’s Briefly, your organisation will be in Australia if:
endorsement can be revoked. it is established and operated in Australia, and
" Not Go to question 10. its purposes and beneficiaries are In Australia.
applicable For exceptions to these conditions, see page 54 of GiftPack
for deductible gift recipients & donors.
Notes:

GIFTFACK — FOR DEDUCTIELE GIFT RECIFIENTS & DONCRS 65
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Once you have completed this workshest you should:

sign it off and keep it with your organisation’s other records, and
make an entry in the ‘Log of status reviews’ on page 100.
Name of person carrying out review Position held

Signature Date

Approval by Board/Committee/Trustee

DO NOT SEND THIS FORM TO THE TAX OFFICE - KEEP IT WITH YOUR RECORDS

(5] GIFTPACK — FOR DEDUCTIBLE GIFT RECIPIENTS & DONORS
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